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-March 5, 1976 :

A BILL

To amend Title 18, United States Code, to authorize
appiications for a court order approving the use of electronic

surveillance to obtain foreign intelligence information.

Be it enacted by the Senate and House of Representa~

tives of the United States of America in Congress assembled,

that this Act may be cited as the "Foreign Intelligence
Surveillance Act of 1976." ' , |

Sec. 2. Title 18, United States Code, is émended by
adding a new chapter after Chapter 119: e
Chapter 120. Electronic Surveillance within the'United

States for Foreign Intelligence Purposes --

Section 2521. Definitions. .

(a) Except as otherwise provided in thié section the
definitions of Section 2510 of this title shall apply to this
chapter. ‘ |

(b) As used in this chapter --

(1) "Agent of a foreign power" means:

(1) a peréon who is not a permanent resident
alien or citizen of the United States and who is .
an officer or émployee of a foreign power; or

(ii) a person who, pursuént to the direction

'Approvéd For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7



Approved Fomelease 2005/07/13 : CIA-RDP79M0046#&X0011001 80013-7

of a foreign power, is engaged in clandéstine'
intelligence activities, sabotage, or terrorist‘
activities, or who conspires with, assists or aids
and abets such a person in engaging in such
activities.

(2) "Electronic surveillance" means:

(i) the acquisitiqn, by an electronic,
mechanical, or other device, of the contents of a
wire communication to or from a persoﬁ in the
United States, without the consent of any party
thereto, where such acquisition occurs iﬁ the
United States while the communication is being B
transmitted by wire;. |

(ii) the acquisiton, by an electronic,
mechanical, or other device, of the contents of a-
radio transmission, without the consent of any
party thereto, made with a reasonable expectatioﬁ '
of priVacy where both the point of origin and
all intended recipients are located within the
United States; or

(iii) the installation of an electronic,
mechanical, or other device in the United States

to acquire information not transmitted by wire or

Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7
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radio under circumstances in which a pefsonA
has a reasonable expectation of privacy.
(3) "Foreign intelligenée-information" means:
(i) information relating to the ability of
the United States to protect itself against actual
or potential attack or 6ther hostile acts of a
foreign power or its agents; o
(ii) information, with respect to foreién» |
powers or territories, which becausé of’its.im—
portance is deemed essentiél to'theiéecﬁriﬁy‘or}
national defense of the Nation or to the conduct
of the-foreign affairs of the United States; |
(iii) information relating to the ability of7_ '
the United States to protect the national securitf
against foreign intelligence activities. |
(4) "Attorney General” means the Attorney Genéral J
of the United States or in his absence the acting Attorhey_'r
General. | |
(5) "Foreign power" includes foreign governments,
factions, parties, military forces, or organizations 6f_
such entitiés, whether or not recognized by the United a

States, or foreign based terrorist groups.

Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7
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Section 2522. Authorization for Electronic Surveillance

for Foreign Intelligence Purposes.

Applications for a court ordex under this chapter‘are
authorized if the President has, by written authofization; |
gmpowered the Attorney General to apprové applications to Federal
" judges having jurisdiction under section 2523 of this éhapter, |
and a judge to whom an application is made may grant an order, )
in conformity with section 2525 of this chapter,'appfoving
electronic surveillance of a foreign power or an agent of a
foreign power for the purposé of obtaining foreign intélligence»
information. | | |

Section 2523. Designation of Judges Authorized to Grant -

Orders for Electronic Surveillance.

(a) The Chief Justice of the ﬂnitéd States shall desig- |
nate seven district court'judges, each of whom shalluhave'juris;
diction to hear applications for and grant orders appfpving
electronic surveillance anywhere within the United States under
thé procedures set forth in this chaéter.

(b) The Chief Justice shall designaﬁe three judges fromv
the United States district courts or courts of appeals_whd
together shall comprise a special court of appeals'which'shall :

have jurisdiction to hear an appeal by the United States from

Approvéd For Release 2005/07/13 : CIA-RDP79M00467A0011001 8001 3-7
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—

the denial of any application made under this chaptér; The
United States shall further have_the.right'totappéal én»b
affirmance of denial by that court to the Suéreme Court; All
appeals.under this chapter shall be heard and deﬁérminéd as .
expeditiously as possible. | " 7 B

. (c) Applications made and orders granted unde: tﬁis'f 1:
chapter shall be sealed by the presiding judge andiéhali'be -
kept under security measures established.by the Chief‘Juétiée"-

in consultation with the.Attorﬂéy General.

‘section 2524. "Application for an Ordéf.  }W  : tLT
(a) Each application for an order approving”éieétfénicx‘
surveillance under this chapter shall be made in wrltlng upon
ocath or afflrmatlon to a judge having Jurlsdlctlon under '
section 2523 of thlS chapter. Each appllcatlon nmust be apéroved_
by the Attorney General and shall include ‘the follow1ng infor- |
mation: _ ‘ ‘
(1) the identity of the officer makiﬁg‘thé‘
application; | | ‘H__
(2) the authority conferred on the appiican£ bj ;
the President of the United States ana the apprbval of
the Attorney General to make the applicatibn; o

(3) the identity or a characterization of the

Approved For Release 2005/07/13 : CIA-RDP79M00467A001 100180013-7 '
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- _6 —
person who is the subject of the electronic sufvéillance;

(4) a statement of the facts and circumstanéeé
relied upon by the applicant to jdstify his belief
that: | |

(i) the target of the electronic surveillance
is a foreign power or an agenﬁ of a fbreign powerf
and; | | '

(ii)-the facilities or the place at which the‘
electronic surveillance is directed are being used,
or are about to be used, by a foreign power or an
agent of a foreign power;

(5) a statement of the procedures by which.the
acquisition and retgntion of information relating:tq
permanent resident aliens or ci£izens of the United States
that is not foreign intelligence information is minimized;

(6) é_description of the type of infdrmatioﬁ soﬁgﬁt
and a certification by the Assistant to thé President for
National Security'Affairs or an Executive braﬂﬁh offiéiél
designated by the President from among those Executive'r'
officers emploved in the area of national security or
defense and appointed by the President.by and wiﬁh the

‘advice and consent of the Senate that such information is

Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7
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foreign intelligence informatioﬁ that cannot feaéibly.
be obtained by normal investigative techniéues;

(7) a statement of the means by which_the sur%
veillance will be effected; ‘_,'

(8) a statement of the facts concernihg éll ﬁre- -
vious applications known to thé Attorney General that
.have been made to any judge under this cﬁaéter involving'"
any of the persons, facilitiés>or piaces spedified in‘
the application, and the action taken on.each“previous-f:
application;‘énd j : _ 4j- o ] |

(2) a statement of the period bf time fbfrwhich 
the electronic surveillance is required to be‘maintained. 
If the nature of the intelligence gathering is such that.'
the approval of the use of electronic Surveillqnceruhder
this chapter should not automatically terminate.when the
described type_of information has first been'bbtained, éb_,A
description of faqts supporting the belief thaﬁ additidnai'
information of the same fyperwill be obtained theieafter.
(b) The Attorney General may require any other affidavit :

or certification from any other officer in connection with the
application.
(c) At the time of the héaring on the application, the

applicant may furnish to the judge additional information in

SUPPORE Of 518, RRRIES N AP Lk KPR 4B b0t FSb1REG spe appli-
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cant to furnish such other information or evidence as may be
necessary to make the determinations required by section 2525
of this title.

Section 2525. Issuance of an Order.

| (a) ﬁpon an application made pﬁrsﬁant to éection 2524;'
‘éf this title, the judge shall enter an ex parte order approving
the electronic surveillance if he finds thats | -
fl) the President has authorized the Attorney
General to‘approve applicatiohs forielectronic surveil-~
‘lance for foreign inteiligence information;
(2) the application has been approved by the
Attprney General; _ _ -
(3) on the basis of the fécts submitted by the
applicant, there is probable cause to beiieve that:.

(i) the target of the electronic suf&éillance
is a foreign poWer or an agent of a féreién»power;
and

(ii) thé facilitieé or place at which the
electronic surveillance is directed aré being used,
or are about to be used, by a foreign ﬁower or an
agent of a foreign power;

(4) minimization procedures to be followed are

Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7
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reasonably designed to minimize the acquisitibn_énd
retention of information relating to permanent residené
aliens or citizens of the United States that is hqt_4
foreign intelligence information; | o |
(5) certification has been made pursuént to
section 2524(a)(5) that the infbrmaticn sdughtVis =
foreign intelligence information that cahnof fgésibly;i
be obtained by normal investigétive techniques;
_ {b) An order approving an electronié-éurﬁeiiiéﬁce
Iunder this section shall§ | |
(1) specify:
(i) the identity or a characterization of the .
persons targeted by thé glectronic surveillanée}
(ii) the nature and locétidn of the‘facilities
or the place at which the electronic survéillance )
will be directéd;
' (1iii) ;he type of information sought td:be‘
acquired; . - |
(iv) the means by which the eledtfonic sui;  1
veillance wiil be effected;.and | |
(v) the period of time during whidh thé

electronic surveillance is approved; and

Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7



Approved Few Release 2005/07/13 : CIA-RDP79MO00"E7A001100180013-7 . 4

- 10 -

(2) direct:
(i)'that the minimization procedures he
followed; | | _
(ii) that;lupoh thé request of the épplicént,
a specified communication or other common carrier,
landloid, custodian, contractor, or othef speéified
pérson.furnish the appliéant forthwith any and all
information, facilities, technical aésistance; oxr
other aid neceséary.to aécomplish the eléétrbnic
surveillance_in such manner as will protecﬁ'its
secrecy and produce a minimum of iﬁterferénce with
the services that such ca;rier, landlord,'cﬁstodian,
contractor, or other pérsonfis providihg the térgeﬁ
6f electronic surveillahéé; and
(iii) that the applicant éompensate, at the‘;
prevailing rates, such carrier, landlprd,}custodian,
or other person for furnishing such aid.kr, |
(c) An order issued under this section may apéroﬁe an
electronic surveillance for-the pefiod necessary to adhieve ité
purpose, or for ninety days, whichever is less. Extensions of.
an order issued under this chapter may be granted upon an
application for an extension made in the same manner as required

for an original application and after findings required by sub-

SGCtioRpp(r%\)/eé) Eort&glgasséez%sg'l 1?I"I3 %?ﬁ%o%%ﬁ&%%oﬁ‘%o%eooﬁ?ﬁ the period |
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necessary to achieve the éurposes for which it is granted, or
for-ninety days, whichever is less.
(d) Notwithstanding any other provision of this chapt¢r<
when the Attorney General reasonably.determines that:

(1) an emergency situation exists with respect ﬁo
the employment of electronic survelllance to obtaln :
foreign 1ntelllgence information before an order authoxr-
izing such surveillance can with due diligence be pbtained;
and _

(2) the factual basis for issuance of an 6rder under
this chapter to approve'such surveillance exists,A |

he may authorize the emergency employment of electronic sﬁrveil;
lance if a judge designated pursuant to section 2523 of tﬁis
title is informed by the Attorney General or his designate -at
the time of such authorization that the decision has been made
to employ emergency electronlc surveillance and if an appllcatlon
in accordance with this chapter is made to that judge as soon

as practicable, but not more than twenty-four hours after the
Attorney General authorizes such acquisition. In the absenée

of a judicial order approving such electronic surveillance, the
surveiliance shall terminate when the information sought is
obtained, when the application for the order is denied, or after-
the expiration of twenty-four hours from the time of authoriza-

tion Bpptdved FotBelease CRO50TAI3,: GIARDRROMO0A67 A0 100480013-As provided
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in section 2523, a denial of the application ﬁay be appealed
by the Attorney General. |

| (e) A judge denying an order.under this seetion or a
panel affirming such denial under seetion‘2523(b) shail state
rhe reasons therefor.

Section 2526. Use of Information.

(2) Information acquired from an eledtronic sﬁrveillaﬁce
conducted pursuant to this chapter may be ﬁsed and disclosed
by Federal officers and employees only for the purposes'desig—
nated under this chapter or for the enforcement of the criminal
law. |

(b) The mlnlmlzatlon procedures required under thls
chapter shall not preclude the retention and dlsclosure of non-
foreign intelligence information acquired 1nc1dentally‘wh1ch is
evidence of a crime. |

_(c) When informarion acquired from or the product of
an electronic surveillance conducted pursuant to this chapter
is.received in evidence in any trial, proceeding, er other
hearing in any Federal or State court, the provisions of sectiod
2518(9) of chapter 119 shall not apply. No otherwise privileged
communication obtained in accordance with, or in violation of;
the provisions of this chapter shall loselits privileged character.

(d) If an emergency employment of electronic surveillance - -
Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7 '
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is authorized under section 2525(4) and a subsequent order
approving the surveillance is not obtained, the judge shall
cause to be served on any United States 01tlzen or permanent
resident alien named in the appllcatlon and on such other
United States citizen or permanent resident alien subject to
électrbnic surveillance as_the judge may determine in his
discretion it is in the interest of justice to serve; ﬁotice‘ofA

(1) the fact of the applicatiOn; | .

(2) the period of the surveillance; and

(3) thé fact that during the period |

information was or was not obtaihed.

On an ex parte showing of good causé to the judge the sérving
of the notice requlred by this subsectlon may be postponed or
'suspended for a perlod not to exceed nlnety days. Thereafter,
on a furt@er ex parte showing of good cause, the court shall
forego ordering the serving of the noticé required'under this
subsection. t

Section 2527. Report of Electronic Surveillance.

In April of each year, the Attorney General shall ieport
to the Administrative Office of the United States Courts and
shall transmit to the Congress with respect to the preceding

calendar year:

Approved For Release 2005/07/13 : CIA-RDP79M00467A001 100180013-7
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(1) the number of applications made for orders and’
extensions of orders approving elecéfonic>survéillance_
and the number of such orders and extensions.granted;-
modified and denied;. |

(2) the periods of time.for which applicaﬁions
granted authorized electronic sufveillancesrand the
actual dﬁration of such electronic surveillaﬁces;'

(3) the number of such surveillances in place
at any time dufing the preceding year;rand

(4) the number of such surveillances te?miﬂated |
during the preceding year. |

Section 2528. Presidential Power

Nothing contained in this_chapter shall limit the
constitutional powér of the President to order electronic
surveillance for the reasons stated in section 2511(3) of
Title 18, United States Code, if the facts‘and circumstanées‘

giving rise to such order are beyond' the scdpe of this.chapter;'

Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7
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Maxrch 2,

Gentlemen:

Enclosed is a new version of the Bill on elec—-
. tronic surveillance, revised to take account of most
of the comments which you made concerning the earlier

205340

1976

Executive Registey

A 773‘/
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draft, and also revised to reflect preliminary discus-—

sions we have had with Senator Kennedy's staff.
changes from the prior version are marked.

I look forward to meeting with all of you on
this subject at 9:00 A.M. tomorrow, in my office.

Sincerely,

Antonin Scalia _
Assistant Attorney General
Office of Legal Counsel

The Honorable

- Monroe Leigh

Legal Adviser
State Department
2201 C Street, N.W. — 6425

‘Washington, D.C. 20520

The Honorable
Richard Wiley

General Counsel
Department of Defense
Pentagon - 3E-980

Washington, D.C. 2b3b1 et

« {
Mitchell Rogovin, Ebq.
Special Counsel to Directox

- Central Intelllgcnce Agency

Room 7D-60
Washington, D.C. 20505

Enclosure
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A BILIL
To amend Title 18, United States Code, to authorize
applications for a court order approving the use of electronic

surveillance to obtain foreign intelligence information.

.. Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled;"
that this Act may be cited as the "Foreign Intelligénce
Surveillance Act of 1976." |
Sec. 2. Title 18, United States Code, is amended by
adding a new chapter after Chapter 119: | |
Chapter 120. Electronic Surveillance within the Uniteﬂ
States for Foreign Intelligence Purposes —- .

Section 2521. Definitions.

(a) Except as otherwise proﬁided in this section the
definitions of Section 2510 of this title shall apply to this
chapter. o |

(b) As used in this chapter --

(1) "Agent of a foreign power" means:

(i) a person who is not a permanent resident

alien or citizen of the United States and who is

an officer or employee of a foreign power; or

(ii) a person who, pursuant to the direction

Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7
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of a foreign power, is engaged in spying secret

intelligence activities, sabotage, or terrorist

activities, or who conspires with, assists or aids

and abets such a person in engaging in such

activities.
(2) "Electronic surveillance” means:

(i) the acquisition, by an electronic mechanical

or other device, ef-the

(a) in £he United States; of the contents
of a wire communication to or from a person in
the United States, without-the dohseht'of_any
party'thereto, where such acquisition occurs
while the communication is being transﬁitted
by wire;

(b) of the contents of a radio‘trans~

mission, without the consent of any party
thereto, madé with a reasonable eXpectation of
privacy'where neither the point of origiﬁ nor
any intended recipient is located outside the
- the United States; and

(ii) the installation of an electrénic mechanical

or other device in the United States to acquire

information under circumstances in which a person

Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7
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has a reasonable expectation of privacy.
(3) "Foreign intelligence information" means:

(i) information relating to the ability of |
the United States to protect itself against actual
or potential attack or other hostile acts of a
foreign power or its agents;

(ii) information, with reSpeét to foreign_

natiens powers or territories, which because of its

importance is deemed neeessary essential to the

security or national defense of the Nation or to

the conduct of the foreign affairs of the United_
States;
(1ii) information relating to the ability of
the United States to pro£ect natiena%~seearity
informatien against foreign intelligence activities.
(4) "Attorney.General" means the Attorney General
of the United States oi in his ébsence the acting Attorney
General.
(5) "Foreign power" includes foreign-governments;

factions, parties, or military forces, groups of such

entities or enterprises owned or controlled by such

entities, whether or not recognized bv the United States}

or foreign based terrorist groups.
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Section 2522. Authorization for Electronic Surveillance

for Foreign'Intelligence Purposes.

Applications for a court order under this chapter are

authorized if the President may has, by w;itten authorization,
empowered the Attorney General to approve applications to
Federél judges héving jurisdiction under section 2523 of this
chapter, and a judge to whom an application is made may grént
an order, in conformity with sectipn'2525 of this cﬁapter,_

approving electronic surveillance of a foreign power or an

agent of a foreign power for the purpose of obtaining foreigﬁ
intelligence information.

Section 2523. Designation of Judges Authorized to Grant

Orders for Electronic Surveillance. _
(2a) The Chief Justice of the'Unitéd States shall desig-
nate seven district court judges, any-one each of whom shall

be-authorized have jurisdiction to hear applications for and

grant orders approving electronic sur#éillance anywhere within
the United States under the procedures set forth in this chapter.
(b) The Chief Justice shall designate three judges

from the United States district courts or courts of appeals who

together shall comprise a special court of appeals e which

shall have jurisdiction to hear an appeal by the United States

Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7
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shati-have-the-right-te-appeat from the denial of any
application made under this chapter. The United Statesrshall
further have the right to appeal an affirmanée of denial by
that court to the Supreme Court. All'appeals-under this
chapter shall be heard and determined as expeditiously as
poséible. 7

(c) Applicétions made and orders granted under thié
chapter shall be sealed by the presiding judge and shall be
kept under security measures established by the Chief Justice
in consultation with the Attorney General.

Section 2524. Application for an Order.

(a) Each application for an order approfing eléctronic
surveillancé under this chapter shall be made in writing;ﬁpon
oath or affirmation to a judge havihg jurisdiction under
section 2523 of this chapter. Each application must be approved
by the Attorney Generalland shall include the followiﬁg inf§r~
mation:

(1) the identity of the officer making ﬁhef

application;

(2) the authority ef conferred on the applicant

by the President of the United States and the approval

of the Attorney General to make the application;

(3) a statement of the facts and circumstances

Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7



Approved FesRelease 2005/07/13 CIA-RDP79MO00%®7A001100180013-7

relied upon by the applidant to justify his belief
that: '
(i) the target of the electronic surveillance

is a foreign power or an agent of a foreign power:

and
{(ii) the facilities or the place at which the
electronic surveillance is directed are being used,

or are about to be used, by a foreign power or an

agent of a foreign powér;
(4) a statement of the procedures by which the
acquisition and retention of nea-fereign-intetriigenee

information-witi-be-minimized information relating to

permanent resident aliens or citizens of the United States

that is not foreign intelligence information is minimized:

(5) a description of the type of information sought
and a certification by the Assistant to the President for
National Security Affairs er-any-eother-appropriate-~Ezecu—

tive-branch~effietat or an Executive branch official

designated by the President from among those Executive

officers appointed by the President.by and with the advice
and consent of the Senate that such information is féreign
intelligence information that cannot  feasibly be obtained
by normal investigative techniques;

(6) a statement of the means by which the surveillance
Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7
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will be effected;

(7) a statement of the facts concerning all previous
applications known to the Attorney General that have been
made to any judge under thiS'cﬁapter involving any ofV
the personé, facilities or places specified in the
application, and the action taken on each previous .
application; and | |

(8) a statement of the period.of time for which
the electronic surveillance is required to be maintainedm-
If the nature of the intelligence gathering is such that |
the appro&al of the use of electronic surveillance under
this chapter should not automatically terminate when the
~described type,ofkinformation has first been obtained, a
description’of facts supporting the belief that additionalv
information.of the same type will be obtained thereafter.
(b) The Attorney General may require any other affidavit

or certificatidn from any other officer in connection with the
application.

(c) At the time of the hearing on 'the application, the
applicant may furnish to the judge'additional information in
support of the application and the judge may require the appli-
cant to furnish such other information or evidence as may be
necessary to make the determinations required by section 2525

f this title. -
or .t kﬁpro‘be&?or Release 2005/07/13 : CIA-RDP79M00467A001100180013-7
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Section 2525. Issuance of an Order.

(a) Upon an application made pufsuant to sectibﬁ 2524
of this title, the judge shali enter an ex parte order approving
the electronic surveillance if he finds that:
(1) the President has authorized the Attorney
General to approve applications for electronic surveil~
iance for foreign intelligende information; |
(2) the application has been approved by the
Attorney General;
(3) on the basis of the facts submitted by _the
applicant, there is probable cause to believe that:

(i) the target of the electronic surveillance

is a foreign power or an agent of a foreign'power;
and

(ii) the facilities or place at which the
electronic surveillance is directed are being

used, or are about to be used, by a foreign power or

an agent of.a foreign power;

(4) minimization procedures to be followed are
reasonably designed to minimize the acquisition and
retention of nen-fereign-inteliigenece-informations

information relating to permanent resident aliens or

citizens of the United States that is not foreign

intelligence information;

Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7
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(5) certification has been made ?ursuant to
section 2524 (a) (5) that the inforﬁation s&ught is
foreign intelligence information that cannot feasibly
be obtained by normal investigative techniques.

(b) An order approving an eiectronic surveillance under
this ééctibn shall: | |

(1) specify:

(1) the identity or a charactérization of the
persons targeted by the electronic surveillance:-

(ii) the nature and location of the facilities
or the place at which the electronic surveillance
will be directed;

(iii) the type of information sought;

(iv) the type of cemmunieation information

sought to be acquired and the means by which the
electronic surveillance will be effected; and

(v) the period of time during which the
electronic surveillance is approved; and
(2) direct:

(i) that the minimization procedufes be
followed; |

(ii) that, upon the request of the applicant,
a specified communication or other common carrier,
landlord, custodian, contractor, or other_specified

Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7
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person furnish the applicant forthwith any'and ail
information, facilities, technicai assistance, or
other aid necessary to accomplish the electronic
surveillance in such manner as will protect its
secrecy and produce a minimum of interference with |
. the services that such carrier, landlord, custbdianf'
contractor, or other person is providihg the target
of electronic surveillance; and’ |
(iii) that the'applicant compensate, at the
prevailing rates, such carrier, landloxd, custodian,
or other person for furnishing such aid.
(c) An order issued under this section may approve an
‘electronic surveillance for the period necessary to achiéve its
- purpose, or for ninety days, whichever is less. Extensions of
an order issued under this chapter may be granted upon an
application for an extension made in the same manner as required
for an original application and after findings required by sub-
section (a) of this secfion. An extension may be for the period
necessary to achieve the purposeé for which it was graﬁted, or
for ninety days, whichever is less.
(d) Notwithstanding any other provision of this.chapter'
when the Attorney General reaSonably determines that: |
| (1) an emergency situation exists with respect to

the employment of electronic surveillance to obtain
Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7



Approved FepRelease 2005/07/13 : CIA-RDP79MO004&7A001100180013-7

_11 —

foreign intelligence informatidn\before an order_

auﬁhorizing'such surveillance can with due diligence

be obtained, and

(2) the factual basis for issuance of an drder
.. under this chapter to approve such surveillance exists,

he may authorize the emergency employment of electronic sur-—
veillance if a judge designated pursuant to section 2523 of
thié title is informed as soon as possible after the decision
is made to employ emergency electronic surveillance and if an
application in accordance with this chapter is made to that
judge within 24 hoﬁrs after that decision, whether or not
the electronic surveillance is still in effect at that time.
The emergency electronic sufveillance'may continue untilAthe
judge approveé or denies an order pﬁrsuant to subsection (a)

of this section or after the expiration of 48 hours, whichever

occurs first. 7-but If the order is dehied, the judge shall stay
the effect of his denial if-the-Attorney-General-appeais-that

dentat-within-24-heurs+ for 48 hours if the Attbrney General

indicates his intention to appeal that denial and if he certifies

that the appeal is not taken for purpose of delay.

(e) A judge denying an order under this section or a
panel affirming such denial under section 2523 (b) shall state

the reasons therefor.

Approved For Release 2005/07/13 : CIA-RDP79M00467A00110018001 3.7
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‘Section 2526. Use of Information.

(a) Information acquired from an electronic surveillance
conducted pursuant to this chapter may be'used and disclosed
by Féderal_officers and employees only to the extent that such
use and disclosure is appropriaté to the proper pefformance of

kS

their official duties and is in conformity with the procedures

for minimization required under section 2525(a) (4).

(b) The minimization procedures required under this
chapter shall not preélude the retention and discioéure of non-
foreign.intelligence information acquired incidentaliy which is
evidence of a crime.

(c) When information acquired from or the product of
én_electronic surveillance conducted pursuant.to this chapter B
is received in evidence in any trial, proceeding, or other
hearing in any Federal or State court, the provisions of section
2518(9) of chapter 119 shall not apply. No otherwise privileged
communication obtained in accordance with, or in violation of, |
the.provisions of this chapter shall lose its privileged characﬁer.

(d) If an emergency employment of electronic surveillance
is aﬁthorized under section 2525(d)_and a subsequent order
approving the surveillance is not obtained, the judge with‘whom
an appliéation for an order under section 2524 is filed shall
‘cause to be served on the persohs named in the application, and

on such other parties persons under electronic survei nce as
- Approved Fopr Release 2 : CIA- DP79M0046?A001 10018001%—}a a
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the judge may determine in his discretion it is in the interest
of justice to éerve, 1nr—inventery—whieh-sha}i-ineiude notice of
(1) the fact of the application; |
(2) the period of the surveillance; and
(3)‘£he fact that durihg the period
infbrmation was or was not obtained.
On an ex parte showing of good cause to the judge tﬁe serving
of the inventery notice required by this subsection may be

postponed or suspended for a period not to exceed ninety days.

Thereafter, on a further ex parte showing of good cause .the court

shall forego ordering the serving of the notice requifed under

this subsection.‘

Section 2527. Report of Electronic Surveillance.

.(a) Within-thirty—days—éfter#the—expifatien—ef—the
period-of-surveilianece—-authorized-in-an-erder;-or—-exkensien-of
an-erder7—entereé—ﬁnéer-éeetisn—a5257—er—aféer—the—éeﬂiai-ef_
an—app}icatien—fer—an—erééf—er—extehsien~apprevihg~aﬂ—e&eetrenie

surveitlancey; In April of each yeér,-the Attorney General shall

-report to the Administrative Office of the United States Courts:
(1) the fact that an order or extension was |
applied for;
(2) the fact that the application for the order
or extension was granied'as applied for, was granted -

in modified form, or was denied; and
Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7
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Bepartment of JPuatice 7S - it 5)59;54,
dm

Washington, B.E. 20530

February 18, 1976

25X1 Dear | |

This will confirm my telephone con-
versation with your secretary of this morning
in which a meeting with Mr. Scalia was set
for Tuesday, February 24 at 10:00 o'clock,
to be held in Mr. Scalia's office.

Enclosed is a revised draft of the
bill on electronic surveillance, which will
be the subject of this meeting.

Sincerely,

(Miéﬁéfgf?zzzith Tulos

Secretary to Mr. Scalia

The Honorable

25X1 I

Special Counsel to Director
Central Intelligence Agency
Washington, D.C. 20505

PICKED UP BY MESSENGER
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February 18, 1976

A BILTIL

To amend Title 18, United States Code, to authori7e
appllcatlons for a court order approving the use of electronlc

survelllance to obtaln foreign intelligence 1nformat10n.

Be it enacted by the Senate and House of Representa-~

tives of the United States of America iﬁ Congress assembled,

that this Act may be cited as the "Foreign Inteiligence .
Surveillance Act of 1976." | | |

Sec. 2. Title 18, United States Code, is amended by
adding a new chapter after Chapter 119:

Chapter 120. Electronic Surveillance within thé.United

States for Foreign Intelligence Purposes --

Section 2521. Definitions.

(a) Except as otherwise provided in this section the
definitions of Section 2510 of this title shall apply'to'this
chapter. " ' - . '

(b) As used in this chapter --

(1) "Agent of a foreign power" means én officer
or employee of a foreign power; or a person who, pursuéht
to the direction of a foreign power, is eﬁgagéd iﬁ

spying, sabotage, or terrorist activities, or who assists

a person in engaging in such activities.

Approved For Release-2005/07/13 : CIA-RDP79M00467A001 100180013-7 -
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(2) "Electronic surveillance” nmeans:

. (1) the acquisition, by an electronic devicé,
of the |
.(a)‘contents of a wire communicatiotho oxr
from a person in the_United States, withdut the
consent of any party thereto, where such acquisi~
tion occurs while the communication is being
transmitted by wire;
| (b)‘Qf a‘radio transmission, withqut tﬁe.coﬂsen‘
of any party thereto, made with a reasonable ex-—
pectatién of privacy where neither the point of .
origin nof any intended recipient is'loéated outsid
the United States; and |
- (ii) the installation in the United SLatcs of any
electronlc dev1ce on the property of a person thhout
his consent or in a public¢ place where a person has
a reasonable expectation of privacy. |
(3) "Forelgn 1ntelllgence information" means:
. (i) information relating to the ablllty of
the United States to protect itself agalnst\actual
or potential attack or other hostile acts of a
foreign power or its agents;
(ii) information, with respect to foreign nations
or territo;ies, deemed necessary to the securiﬁy
.~ of the Nation or to the conduct of the foreign
affairs of the United States;

(iii) information relating to the ability of

Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7
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the United States to protect national security
information against foreign intelligeﬂce activities.
(4) "Aﬁtorney General" means the Attorney General
of the United States or in hié abéence the actiﬁg Attorney
Genéral._ | |
(5) "Foreign éower" includés foreign governments,
factions, parfies, or military foices, whether or not
recognized by the United States, or foreign baséd .

terrorist groups.

Section 2522. Authorization for Electronic Surveillance

for Foreign Intelligence Purposes.

The President‘may, by'written authorization, empower
the Attorney Géneral to apprbve applications to Federal.judges
having jurisdiction under section 2523 of this chapter, and
a judge to whom an application is made may grant an order, in
conformity with section 2525 of this chéptér, approving electrqnic»
surveillance of an agent of a foreign power for the purpose of
obtaining foreign intelligence informatién.

Section 2523. Designation of Judges Authorized to Grant’

Orders for Electronic Surveillance.

(a) The Chief Justice of the United States shall desig-
nate seven district court judges, any one of whom shall be
authorized to hear .applications for and grant orders approving

electronic surveillance, anywhere within the United States under

Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7




'

Approved FowRelease 2005/07/13 : CIA- RDP79MO0MA001 100180013-7
-4 -

the procedures set forth in this chapter.

(b) The Chief Justlce shall de51gnate three judges
from the United States courts of appeals who together_shall
comprise a special court of appeals to which the United States
shall have the right to appeal the denial of any éﬁplicaticn
made under this chapter. The United States shall further have
the right to appeal an afflrmance of denial by that court to
the Supreme Court. All appeals under this chapter shall be
heard and determined as expeditiously as possible.

(c) Applications made and orxders granted‘undef this

chapter shall be sealed by the presiding judge and shall be,
kept under securlty measures established by the Chlef Justice

in consultation with the Attorney General.

Section 2524. Application for an Order.

(a) Each application for an order approving electronic
surveillance under this chapter shall be made in writing‘upon
oath or afflrmatlon to a judge having jurlsdlctlon undex

section 2523 of this chapter. Each application must he approved

by the Attorney General and shall include the following infor-

nmation: . _
(1) the identity of the officer making the
application;
(2) the authority of the applicant to make the
application;

Approved For Release 2005/07/13 : CIA-RDP79M00467A00110018001 3.7
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(3) a statement of the facts and circumstances
relied ﬁpon by the applicant to justify histbelief
that | | ’

(i) the target of the electronic surveillance
is an agent of a foreign.power: and

(ii) the facilities or the place at vhich the
electronic surveillance is directed are being used,
or are about to be'used, bf an agent of a foreign
powér; ’

(4) a statement of the procedures by which the R
acquisition and retention of nonmforeién inteliigenéé |
information will be minimized;' | | .

(5) a description of the type of information sou§h£
and a certification by the Assistant to the President for

National Security Affairs or any other appropriate Execu~A
| tive branch official appointed by the Pre31dent by and
with the advice and consent of the Senate that such in-
‘formatlon.ls foreign 1ntelllgence information that cannot
fea51bly be obtalned by normal investigative techniques;

(6) a statement of the means by which the survelllance
will be effected;

(7) a statement of the facts concerning all previdus

applications known to the Attorney General that have been

made to any judge under this chapter involving any of

Approved For Release 2005/07/13 : CIA-RDP79M00467A0011001 800:I 3-7
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the persons, faciliﬁies or places specified in the

application, and the action taken oﬁ each previous

application; and o

(8) a statement of the perlod of time for which

the electronic surveillance is required to be malntalned

If the nature of the intelligence gathering is such that

the apprdbal.of the use of electronic sﬁrveillance.un&ef

this chapter should-not‘autoﬁatidally terminate when the

descrlbed type of information has first been obtained, a

description of facts supporting the belief that addltlonal

information of the same type will be obtained thereafter.

(b) The Attorney General may requlre any othex aff1dav1t
or certlflcatlon from any other officer in connection with the
application.

(c) At the time of the hearihgion the applicatibn, ﬁhe
applicant may furnish to the judge additional information in
support of the appllcatlon and the judge may require the appli-
cant to furnlsh such other 1nformat10n or evidence as. may be
necessary to make the determinations required by section 2525
of this title. | |

Section 2525. Issuance of an Order.

a) Upon an application made pursuant to section 2524
p pp

v

of this title, the judge shall enter an ex parte oxder approving
the electronic surveillance if he finds that:
(1) the President has authorized the Attorney

General to aoﬂrove applications for electronic surveillanc
Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7
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for foreign intelligence information; '

(2) the application has been approved by the
Attoxrney Genefal; | A

(3) on the basis of the facts submitted by.thé
applicant, there is probable cause to believe that:

(i) the target of the electronic surveillance
is an agent of a foreign powér; and

(ii) the facilities oxr plaée at which the
electrdnic'surveillance'is directed are being

used, or are about to be used, by an agent of a

foreign power;

(4) minimization procedures to be followed ére
reasonably designed to minimize the acquisiﬁion and
retention of non-foreign inteliigence informatibh;

(5) ceftification_has been made pursuant fo
sectioﬁ 2524 (a) (5) that the infdrmation Sought is
foreign intelligende information that cannot feasiblf-
be obtaiped by normal investigativé techniques. |
(b) Aﬁ érder approving an electronic surveillance under

this section shall:

(1) specify:

(i) the identity orx a characterization 6f
the persons targeted by the electronic survelllance;
(ii) the nature and locatlon of the fac111tles
oxr the place at which the electronic survelllance

will be directed;

Approved For Release 2005/07/13 : CIA-RDP79M00467A001100180013-7
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~(iii) the type of information égught;

(iv) the type of communication sought to be
acquired and the means by which the electronic
surveillance will be effected; ana

(v) the period of time during which the
electronic surveillance is approved; and
(2) direct:

(i) that the»minimizaﬁion procedures be
followed;

.(ii) that, upon the reguest of the épplicénﬁ,

a specified communication or other common carrier,

landlord, custodian, contracto¥, or other specified

person furnish the applicant forthwith an§ and éll
information, facilities, technical assistance, or
other aid necessary to accomplish the electronic
surveillance in such manner as will protect its

secrecy and produce a minimum of interference with

the services that such carrier, 1andlord; custodian,

contractor, or other person is providing the target

of electronic surveillance; and

(iii) that the applicant compensate, at the

prevailing rates, such carrier, landlord, custodian,

or other perton for furnishing such aid.

Apprdved For Release 2005/07/13 : CIA-RDP79M00467A00110018001 3-7,
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(c) An-ordef issuediunder this section may approve
an electronic surveillance for the period necessary to achieve‘
its purpose, or for ninety days, whichéver is less. Extensions
of an order issued under this chapter may be gfanted upoh an -
application for an extension made in the same mannerx as"requiféd
for an original application and after findings requirea by sub- E
section (a) of this section. An extension may be for the |
period necessary to achieve the'purposes for which it was granted, .
or for ninety déys, Whi;hever is less. ' _ _f E |
(d)  Notwithstanding any othex provisionsof.this éhapter
vhen the Attorney General reasonably determines thatf |
(1) an emergéncy situation exists with respect to
the empioyment of electronic surveillanée to obtain
foreign intelligence information before an order. author-—
izing such surveillance can with due diligence be
obtained, and | |
(2) the factual basis for issuance of an 6rderv
under t@is chapter to approve such'surveillancé exists;
he may authori;e the emeréency employment of electronic sur—
veillance if a judge designated pursuant to section.2523 of
this title is informed as soon as possible after the decision .
is made to employ emergency electronic surﬁeillance and if an

application in accerdance with this chapter is made to that

Approved For Release 2005/07/13 : CIA-RDP79M00467A001 100180013-7
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juége Qithin 24 hours after that decision, whethexr or hot
the electronic surveillance is still in effect at that time.
The emergency electrohic surveillance may continue until. the
judge approves or denies an order pursuant to subsectioﬁ‘(e)
of this section, but the‘judge sﬁall stay the effect of his'
denial if the Attorney General appeals that denial within 24
hours. ' | o
(e) A jﬁdge‘denying an order under this section or a
panel affirming such deﬁial under section 2523 (b) shaii'etate |

the reasons'therefor.

Section 2526. Use of information.

(a)e Information acquired from an electronic surveillance
conducted purseantlto this chapter may be used and disclosed
by Federal offieers and employees only to the extent that such
use and disclosure is appropriate to the proper performanee of_ .
their official duties.

(b) The minimization procedures required under fhis

chapter shall not preclude the retention and disclosure of non-—

-

foreign intelligence information acquired incidentally which is
evidence of a crime.

(c) When information acquired from or the product of
an electronic surveillance conducted pursﬁant to this chapter .
is received in evidence in any trial, proceeding, or other
hearing in any Federal or State court, the provisions of section

2518(9) of chapter 119 shall not apply. No otherwise privileged
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communication cobtained in accordance witﬁ, oxr in violation :
of, the provisions of this chapter shall 1ose its privileged
character. h
| (d) ~ If an emergency empioyment of eléctroni¢ survei11ance
is authorized under section 2525(d) and a subsequént order
approving the surveillance is not obtained, thé judge with whom
an application for an order under section 2524 is filed shall .
cause to be served on the persons named in the épplicatioﬁ, énd .
vsuch other parties under electronic surveillance és thé }udge _
may determine in his discretion it is in the interest of'justice
to éervé, an inventory ﬁhich shali include notice of
(1) the fact of the application;
(2) the‘period of the surveillance;.and
(3) the fact that dﬁrihg the period information
‘'was or was not obtained. |
On an ex parte showing of good cause to the judge the'serviné
of the inventory required by this subsection may be posfponed
or suspended. &« : |

Section 2527. Report of Electronic Survelllance.

(a) Within thirty days after the expiration Qf the.
period of surveillance authorized in an order, or e#tension of
an order, entered under section 2525, or after the dénial of
an application forvan ordexr or extension appfoving an electronic'

surveillance, the Attorhey General shall report to the Admini- .

strotive Office of the United States Courts:

Approved For Release 2005/07/13 : CIA-RDP79M00467A001 100180013-7
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.(1) the fact that an order or extension was
applied for; | | -
(2)_the fact that the application fdr the order
or extension was granted as applied for, was granted
in modified form, or was denied; and
3) the period of time the electronié-surveillanca
was authorized by the order or exten31on.

(b) Im Aprll of each year the Attorney General shall
transmit to the Congress a report concerning the number of
applications made for ofders and éxﬁensions of ordérs approving‘
electronic surveillaﬁce, and the number of such orders and .
extensions granted and denied, during the preceding calendar
year. ._ | _ , . |

Sec. 3.  Section 2511 (3) of Title 18, United States
Code, is amended by adding after the word chapter, "or chapter

120 of this Title."
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WASHINGTON,D.C. 20505 ) mzzl

OGC 76-0928
27 February 1976

V4
' V- GEET X
The Honorable Antonin Scalia | BER S
Assistant Attorney General ' o
Office of Legal Counsel : : : -/ '”?3 «
Department of Justice : - o
Washington, D.C. 20530

Dear Mr. Scalia:

Pursuant to our conversation today, I am enclosing proposed
procedures regarding the Attorney General's approval of CIA counter-"
intelligence activities within the United States.

In addition, please make the following changes to our * Proposed
Procedures Under Executive Order 11905 for the Conduct of Electronic
Surveillance": :

(1) Insert the following new paragraph 2.b.:
"Communications initiated or received by United States
persons will not be targeted by CIA for interception
except as provided in paragraphs 2.e. and f.
Communications initiated or received by United
States persons, made from or intended by the sender
to be received in the United States, which are
incidentally intercepted by CIA's collection activities
abroad in the course of targeting a non-United States

person or communications in a particular foreign area, ' ' Ty

may be disseminated within the U.S. intelligence , & "’ﬁy/ ‘

community and Goveérnment to the extent that they | % Wb , Bf’r
- contain: ", : '

(2) Add in paragraph 2.c. after the words "targeting djjf
non-United States persons" the words "or communications
W

in a foreign area,".
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(3) Add in paragraph 2.d. after the words "targeting
a non-United States person" the words "or communications
in a particular foreign area,”.

(4) Add a new paragraph e.: "The Director of Central
Intelligence may seek the approval of the Attorney General
or his designee to conduct electronic surveillance of a
United States citizen or permanent resident alien abroad
as outlined herein. A request to conduct such surveillance
which contains a statement of the facts and circumstances
which justify the belief that:

(1) the person at whom the search is directed is
reasonably believed to be acting on behalf of a foreign
Ppower or engaging in international terrorist or
mnarcotics activities or activities threatening the
national security;

(2) the facilities or premises at which the
search will be directed are being used or are
about to be used by the person described in
(1); and

(3) that the information sought is foreign
intelligence or counterintelligence information or
pertains to international terrorist or narcotics
activities and cannot reasonably be obtained in
‘any other manner. "

(5) Add a new subparagraph f.: "If the Director
of Central Intelligence determines that an emergency
exists which prevents or makes impractical the prior
approval of the Attorney General, and if he also has
reason to believe that the factors listed in 2.e. (1) ~ (3)
are present he may authorize the electronic surveillance
and shall report the same as soon as possible to the
Attorney General."

Sincerely

ASEIStant Gener ounse
Enclosure ‘
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Attorney General Approval of CIA
Counterintelligence Activities Within the United States
1. Pursuant to‘se‘ction 4(b)(45 of Executive Qrder 11905, the CIA’
will conduct counterintelligence activities within the United States only
in coordination with the FBI after approval of the Attqrneir General,
| 2. A CIA request to conduct counterintelligence acﬁviﬁe§ within
the United States shall contain the following infdrmation:-
- a. the target of the counterintelligence activity;
" b. the nature of the counterintelligéxice activity to be .
condhcted by CIA;
c. the information of- object which is sought to be obtained
or accomplished. o
Such requests by CIA shall be forwarded to the Director, FBI who shall
forward the same to the Attorney General for his approval or disapproval,
3. Any FEBI request for CIA participation in countérintelligence

activity conducted by the FBI which is concurred in by the Director of

Central Intelligence will be forwarded to the Attorney General for his approval or

disapproval as outlined in paragraph 2.

4. The phrase "counterintelligence activities within the U.S."

shall not be defined to include either the provision of technical support by CIA

to the FBI or the passage of counterintelligence information between CIA

and the FBI.
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